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3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 1 1 , 453 O.G. 213. 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 

Claims 1 - 30, 34 - 37, 41 , 42, 45, 49 - 52, 58 - 65 & 66 - 71 are rejected under 35 
U.S.C. 102(e) as being anticipated by McDevitt et al. (U.S. Pat. No. 6,908,770 Bl) (hereinafter 
"McDevitt"). 

Regarding claims 1 - 26, 58 - 65 & 66-71, McDevitt teaches an apparatus comprising: 
a sensor array (120); a fluid flow system (e.g., micropumps and microvalves); and a processor 
(microprocessor 140) (see col. 7, lines 7 - 58; col. 8, lines 4-11; col. 10, lines 27 - 44; col. 19, 
lines 1 - 21 ; col. 22, lines 22 - 34; figures 1 & 4A - F). As shown in figure 4E, McDevitt 
indicates that holes or channels (etched windows 266) extend from a first surface to a second 
surface of the apparatus to cavity (286) (see col. 12, lines 4-17). McDevitt teaches that the 
disclosed sensing system can be used with either liquid or gaseous fluid systems (see col. 4, lines 
15-21). The Courts have held that a statement of intended use in an apparatus claim fails to 
distinguish over a prior art apparatus. See In re Sinex, 309 F.2d 488, 492, 135 USPQ 302, 305 
(CCPA 1962). The Courts have held that the manner of operating an apparatus does not 
differentiate an apparatus claim from the prior art, if the prior art apparatus teaches all of the 
structural limitations of the claim. See Ex Parte Masham, 2 USPQ2d 1647 (BPAI 1987). 
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Furthermore, the Courts have held that apparatus claims must be structurally distinguishable 
from the prior art in terms of structure, not function. See In re Donley, 120 USPQ 528, 531 
(CCPA 1959); and Hewlett-Packard Co. V. Bausch andLomb, Inc., 15 USPQ2d 1525, 1528 
(Fed. Cir. 1990) (see MPEP § 2114). 
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FIG, 4E 

Regarding claims 27 - 30, 34 - 37, 41, 42, 45 & 49 - 52, as discussed above, McDevitt 
teaches all of the positively recited structure of the apparatus provided in the claimed method, 
which merely recites the conventional operation of that apparatus. Regarding process or method 
claims, a prior art device anticipates a claimed process, if the device carries out the process 
during normal operation (see MPEP § 21 12.02). 

Response to Arguments 

Applicant's arguments with respect to the pending claims have been considered, but are 
moot in view of the new ground(s) of rejection. 

Allowable Subject Matter 

The indicated allowability of claims 1 - 30, 34 - 37, 41, 42, 45, 49 - 52, 59, 60 & 66 - 71 
is withdrawn in view of the reference(s) to McDevitt et al. (U.S. Pat. No. 6,908,770 Bl). 

Claims 31 - 33, 38 - 40, 43, 44 & 46 - 48 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
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The following is a statement of reasons for the indication of allowable subject matter: 
Regarding claims 31 & 46, the cited prior art neither teach nor fairly suggest that the first 
sensor has a sensor volume, wherein the sensor volume is optimized to cause the first sensor to 
generate a response having a maximum signal to noise ratio for at least one target. 

Regarding claims 38, 40 & 44, the cited prior art neither teach nor fairly suggest the 
utilization of a spatio-temporal difference in sensor response generation and measurement. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian J. Sines whose telephone number is (571) 272-1263. The 
examiner can normally be reached on Monday - Friday (1 1 AM - 8 PM EST). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on (571) 272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAER only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




